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In response to anecdotal concerns that student
enrollment in “outsider” courses, and in particular
feminist courses, is on the decline in Canadian law
schools, the authors explore patterns of course
enrollment at seven Canadian law schools. Articulating
a definition of “outsider” that describes those who are
members of groups historically lacking power in
society, or traditionally outside the realms of
fashioning, teaching, and adjudicating the law, the
authors document the results of quantitative and
qualitative surveys conducted at their respective
schools to argue that outsider pedagogy remains a
critical component of legal education. The article
situates the numerical survey results against both a
critical review of the literature on outsider legal
pedagogy and detailed explanations of student
decision-making in elective courses drawn from

En réaction a des anecdotes préoccupantes selon
lesquelles le nombre d’inscriptions d'étudiants a des
cours « marginaux », et en particulier a des cours sur la
condition féminine, est en chute dans les facultés de
droit canadiennes, les auteurs approfondissent les
schémas d’inscription aux cours dans sept facultés de
droit canadiennes. Les auteurs formulent une définition
du terme « marginal », définition décrivant les membres
de groupes qui, historiquement, manquent de pouvoir
dans la société, ou qui, traditionnellement, se situent
hors des domaines ou se fagonne, s'enseigne et
s’applique le droit. Ensuite, les auteurs documentent
les résultats de sondages quantitatifs et qualitatifs
réalisés dans leurs facultés respectives, pour avancer
que la pédagogie marginale demeure une composante
critique de I’éducation juridique. L’article resitue les
chiffres résultant du sondage autant par rapport a une
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student survey responses. Notwithstanding the
diversity of the faculties surveyed, the authors
conclude the article by highlighting some of the shared
and significant findings of the research, paying
attention to various identity-based, institutional, and
external factors influencing critical course engagement
in Canadian law schools today.
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revue critique de la documentation sur la pédagogie
juridique marginale, que par rapport aux explications
détaillées des prises de décision des étudiants a des
cours a option, tirées des réponses des étudiants au
sondage. En dépit de la diversité des facultés
analysées, les auteurs terminent larticle en attirant
notre attention sur certaines constatations communes
et éloquentes de la recherche, et en soulignant les
divers facteurs basés sur l'identité, institutionnels et
externes qui influencent aujourd’hui I'inscription a des
cours critiques dans les facultés de droit canadiennes.
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After a while, however, I began to realize that the quail’s call ... as in underground railroad days, was
not the misty evocative symbol I was rhapsodizing about, but was a very particular thing: a real signal, a
real sound. So I tried to remember what a quail’s song sounds like. I'm not terribly familiar with birds,
but if I recall correctly, a quail makes a sound that is quite loud and unattractive, that is alarming in
fact. And I remarked on how that knowledge shifted my perspective: if I were to spend all my time
looking for the poetry and beauty of freedom’s break, 1 might not realize the alarming complicated
sound of its actual moment.!

In the last twenty-five years, legal education in Canada has
undergone moments of sustained critical review,? bringing attention to
issues ranging from the place of law schools in the academy to increased
tuition and higher student debt levels. This same period of time has
produced important changes at Canadian law schools, including
increased diversity in class composition,’ particularly the heightened
percentage of women entering legal education.! Yet, within this context,
some legal educators have sensed the disappearance of students in
courses that raise “outsider” perspectives on law, most notably in the
last few years. In doing so, they also raise questions about a possible link
between course enrollment choices and pressures on legal education

! The metaphor of the quail’s call is drawn from Patricia Williams’s response to Mari
Matsuda’s important work on multiple consciousness, and was used by William F. Kullman to
appeal for a legal education that is more responsive to feminist jurisprudence. See Patricia
Williams, “Response to Mari Matsuda” (1989) 11 Women’s Rts. L. Rep. 11 at 11; William F.
Kullman, “Feminist Methodologies in the Law School Classroom: Listening for a Change” (1994) 4
Temp. Pol. & Civ. Rts. L. Rev. 117 at n. 7; and Mari J. Matsuda, “When the First Quail Calls:
Multiple Consciousness as Jurisprudential Method” (1989) 11 Women’s Rts. L. Rep. 7 [Matsuda,
“First Quail Calls”]. We use the quail’s call metaphor here to illustrate that part of listening is
remaining open to hearing something different than what you might otherwise expect to hear.

2 See e.g. Harry Arthurs et al., Law & Learning: Report of the Consultative Group on
Research and Education in Law (Ottawa: Social Sciences and Humanities Research Council of
Canada, 1983) [the “Arthurs Report”]; Roderick A. Macdonald, “Curricular Development in the
1980s: A Perspective” (1982) 32 J. Legal Educ. 569; various papers presented at Legal Research
Institute, University of Manitoba, Excellence, Competition & Hierarchy: Workshop on the Future of
Canadian Legal Education (1999), online: <http:/www.umanitoba.ca/faculties/law/LRI/Legal_
education/> [Excellence Workshop]; Maureen Maloney & Jamie Cassels, “Critique in Canadian
Legal Education: Paralysis with a Purpose” (1989) 4 Canadian Journal of Law and Society 99; and
Annie Rochette & Wes Pue, “‘Back to Basics’? University Legal Education and 21st Century
Professionalism” (2001) 20 Windsor Y.B. Access Just. 167.

3 Canadian Bar Association, Touchstones for Change: Equality, Diversity and Accountability
(Ottawa: Canadian Bar Association, 1993) at 23 [Touchstones for Change).

“ Ibid.

> We define outsider courses as those that focus on the law as it applies to historically
under-represented and/or marginalized groups such as women, racialized peoples, people with
disabilities, Aboriginal peoples, and people who identify as queer. Examples of outsider courses are
Women and the Law, Law and Disability, Race/Racism and the Law, and Sexuality and the Law.
See Part I of this article for a more detailed delineation of outsider pedagogy and courses.
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related to its “corporatization” and the “cult of consumerism.” The
perceived decline in student enrollment in outsider courses, attended by
particular concerns about feminist courses, has received little academic
attention. Indeed, there have been no cross-university attempts to
measure whether, in fact, students at Canadian law schools are taking
fewer of such courses and to consider the reasons for any related
changes in enrollment.’

Given these anecdotal concerns, the authors of this article,
faculty members at seven law schools across the country—University of
Victoria (“Victoria”), University of British Columbia (“UBC”),
University of Calgary (“Calgary”), University of Manitoba (“Manitoba”),
Osgoode Hall Law School at York University (“Osgoode”), University of
Ottawa (“Ottawa”), and University of New Brunswick (“UNB”)*—
decided to explore patterns of student enrollment in outsider
perspectives courses. This project poses two questions: first, has student
enrollment in feminist and other outsider courses actually declined?
Second, what explains any changes in student enrollment? To answer
the first question, we catalogued student enrollment in outsider

% See e.g. Constance Backhouse, “The Changing Landscape of Legal Education” and Sanda
Rogers, “Legal Education: Is it in Crisis?” (papers presented at Excellence Workshop, supra note 2).

7 One notable exception to the general lack of empirical research in this area is the study by
Annie Rochette and Wes Pue of upper year course selection at the University of British Columbia
Faculty of Law in the 1990s. See Rochette & Pue, supra note 2. Additionally, several surveys have
been done at American law schools that address issues similar to those we seek to examine here.
See e.g. Joan M. Krauskopf, “Touching the Elephant: Perceptions of Gender Issues in Nine Law
Schools” (1994) 44 J. Legal Educ. 311; Suzanne Homer & Lois Schwartz, “Admitted but not
Accepted: Outsiders Take an Inside Look at Law School” (1989-1990) 5 Berkeley Women’s L.J. 1;
Scott N. Thrig, “Sexual Orientation in Law School: Experiences of Gay, Lesbian, and Bisexual Law
Students” (1995-1996) 14 Law & Inequality 555; and Adam Neufeld, “Costs of an Outdated
Pedagogy: Study on Gender at Harvard Law School” (2005) 13 Am. U. J. Gender Soc. Pol'y & L.
511 at 546.

8 This list includes approximately half the English language law schools in Canada, and is
broadly representative of English language law schools across the country. It does not, however,
include any schools from Quebec where the civil law tradition is studied and where reasons for
student choices to take or not take certain courses may be quite different. English language schools
not included are University of Alberta, University of Saskatchewan, Queen’s University, University
of Toronto, McGill University, University of Windsor, University of Western Ontario, and
Dalhousie Law School. French language law schools are represented in this research only by the
University of Ottawa, which offers both English and French, common and civil law programs.
However, this study only examines the University of Ottawa’s common law program in English and
French. French language law schools not included in this study are: Université de Laval, Université
de Moncton, Université de Montréal, Université du Québec a Montréal, and Université de
Sherbrooke.
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perspectives courses at our seven Canadian law schools. To answer the
second question, we undertook an online survey of law students and
faculty members who teach outsider courses.

Part I of this article outlines what we mean by outsider pedagogy
and courses, distinguishing outsider from the more commonly used
phrase “critical.” This is followed in Part II by a literature review that
addresses the significance of outsider pedagogy and student enrollment
in such courses for legal education. Part III of the article explains
general course enrollment trends with brief attention to school-specific
trends in feminist and other outsider perspectives courses at the
surveyed schools. Part IV describes the methodology and findings of our
survey of faculty and students at our seven schools, including both
quantitative and qualitative student and faculty responses. In Part V we
conclude with reflections on the opportunity that this project provides
for beginning a conversation about the current and future place of
outsider pedagogy in Canadian law schools.

We hope that in addition to providing valuable empirical
evidence, this project also serves to (re)invigorate the commitment to
outsider pedagogy. As Roderick Macdonald asked more than twenty-
five years ago, “can there be a higher mission for legal education ...
[than] ... continual and creative rediscovery of ourselves?””

L WHAT IS OUTSIDER PEDAGOGY AND WHAT ARE
OUTSIDER COURSES?

Asian-American critical legal scholar Mari Matsuda was one of
the first to use the term “outsider jurisprudence” to refer, in particular,
to the scholarly and teaching work of feminists and scholars of colour.”
Matsuda deliberately uses the term “outsiders” instead of “minorities”
because the latter term “belies the numerical significance of the
constituencies typically excluded from jurisprudential discourse.”" In
Matsuda’s view, an outsider’s methodology rejects “presentist,

? Macdonald, supra note 2 at 590.

10 Mari J. Matsuda, “Public Response to Racist Speech: Considering the Victim’s Story”
(1989) 87 Mich. L. Rev. 2320 at 2323.

1 Ibid., n. 15.
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andocentric, Eurocentric, and false-universalist descriptions of social
phenomena” and “offers a unique description of law.”"*

We use the term outsider to describe those who are members of
groups that have historically lacked power in society or have
traditionally been outside the realms of fashioning, teaching, and
adjudicating the law. Outsider pedagogy denotes approaches to teaching
by members of these groups, including critical race and post-colonial
theorists, Aboriginal scholars,” feminists, those concerned with class
oppression and subordination based on disability, and those broadly
characterized as queer." Importantly, we use outsider to describe not
the identity of the teacher but, rather, his or her efforts to bring the
experiences of outsiders to law into the law school classroom. One
could, of course, teach a required course such as criminal or contract
law from an outsider perspective. However, outsider courses are those
in which the outsider orientation is critical to the very nature of the
course itself. In this article, we also use the term outsider to describe the
identity of law students from outsider groups.

It is important to recognize at the outset that outsiders are not a
monolithic group with similar approaches, experiences, or needs in
relation to legal pedagogy. Different concerns and considerations may
arise between and within outsider groups, and of course there are
intersections amongst the various outsider identities and perspectives."
As much as possible, we seek to be attentive to these differences in this
project.

2 Ibid. at 2324.

3 We use the term “Aboriginal” to connote persons who are First Nations (whether status
or non-status), Inuit, and Métis. It is important to recognize that Aboriginal persons are not a
homogenous group, and we refer to specific sub-groups of Aboriginal peoples where appropriate in
this article (recognizing, of course, that there is also much diversity within those sub-groups).

¥ We use this term to include people who identify as gay, lesbian, bisexual, transgender,
two-spirited, gender transgressive, or queer (collectively described here as “queer”). See Kim
Brooks & Debra Parkes, “Queering Legal Education: A Project of Theoretical Discovery” (2004)
27 Harv. Women’s L.J. 89 at n. 1.

5 See eg Susan P. Sturm, “From Gladiators to Problem-Solvers: Connecting

Conversations About Women, The Academy, and the Legal Profession” (1997) 4 Duke J. Gender
L. & Pol’y 119 at 124, where she notes the “pressing need to reconceptualize race, gender and class
in relation to each other and to the project of progressive institutional change.” See also Francisco
Valdes, “Barely at the Margins: Race and Ethnicity in Legal Education—A Curricular Study with
LatCritical Commentary” (2002) 13 La Raza L.J. 119 [Valdes, “Barely at the Margins”] (critiquing
the absence of Latinas/os from critical race theory courses in US law schools).
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Perhaps the most difficult part of our project was creating a
workable definition of outsider courses and deciding what courses fell
within it. Some courses posed few problems. Others, such as
equality/anti-discrimination law and animal law, were not -easily
categorized and quickly became a focus for debate. Some of these
courses are clearly taught from a critical perspective, but are not
necessarily aimed at centering the experiences of outsider groups.
Conversely, courses that seem to fall squarely within our primary
category (e.g., “women and the law”) may, at some schools, be taught
from a relatively doctrinal perspective and may not share all the
characteristics of outsider pedagogy discussed above.'® We recognize,
therefore, that there is subjectivity and perhaps imprecision in our
choice of courses.'” Ultimately, because we could design the survey
instrument to capture student and faculty views on certain courses that
press at the boundaries of outsider pedagogy, we have included in our
survey a few of the courses about which we continue to disagree."

/6 Gerald P. Lopez, “Training Future Lawyers to work with the Politically and Socially

Subordinated: Anti-Generic Legal Education” (1988-89) 91 W. Va. L. Rev. 305 at 343 (referring to
some courses that we included and some we did not, Lopez writes that “[a] Law and Mental Health
course and a Civil Rights course, to take two obvious examples, almost by necessity would seem to
introduce human diversity into the study of and conversations about law and lawyering. So too, one
imagines, would courses like Family Law and International Human Rights. But at most schools,
these courses are not only preoccupied with doctrinal structure and detail but are also preoccupied
in a way that diminishes the relevance of the particular identity and nature of the people and
institutions involved.”); see also Charles R. Lawrence, III, “The Word and the River: Pedagogy as
Scholarship as Struggle” (1992) 65 S. Cal. L. Rev. 2231 at 2240-41 (describing how the author’s
course in race discrimination law started out as a “how-to course” for future civil rights lawyers and
later evolved into a more radical pedagogy).

7 One limitation of our study is that we did not systematically review the syllabi for the
courses we included or excluded, and therefore made some general assumptions about the content
of the courses. For a study that reviewed syllabi to investigate the presence of LatCrit theory in
critical race theory courses in the United States, see Valdes, “Barely at the Margins,” supra note 15.

! The following is the list of courses in our survey instrument for which we gathered
enrollment data: (a) law and poverty; social welfare law; low-income community advocacy; Marxist
or class theories of law; (b) women and the law; feminist legal studies/theory; law and gender; les
femmes et le droit; cyberfeminism; women and the legal profession; women, law, and family;
feminist advocacy; (¢) Aboriginal peoples and the law; Aboriginal rights; problémes choisis de droit
autochtone; les autochtones et le droit; (d) law and sexuality; lesbian and gay legal issues; sexual
orientation, gender identity and the law; (e) racism and the law; critical race theory; (f) mental
health law; disabilities and the law; disability rights; (g) elder law; children and the law; droit de la
protection de la jeunesse; (h) prisoners rights law; exonerating the wrongfully convicted; penal
policy; (i) issues of equality and social justice; social justice law; théorie et pratique en droit et
justice sociale; (j) les droit linguistiques; multicultural rights; religion and the law; Jewish law; and
(k) animals, culture and the law; animals, values and law. For each list of courses we also included a
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II. WHY DOES OUTSIDER PEDAGOGY AND STUDENT
ENROLLMENT IN SUCH COURSES MATTER?

A. Outsider Pedagogy Treats Outsider Groups as Important

Most fundamentally, outsider pedagogy matters because it
ensures that the relationship between law and marginalized groups is
the focus of some attention in legal education.” Some scholars have
been highly critical of the ways in which legal education tends to
conceptualize people with legal problems as “generic,” ignoring issues of
identity and how they condition relations to law.” In addition, outsider
pedagogy ensures that attention is focused on the perspectives that
marginalized peoples bring to that relationship. As American feminist
scholar Christine Littleton has written:

Feminist method starts with the very radical act of taking women seriously, believing that
what we say about ourselves and our experience is important and valid, even when (or
perhaps especially when) it has little or no relationship to what has been or is being said
about us.?!

Outsider courses offer the very real possibility of creating environments
in which otherwise silent voices have not only space, but credibility and
perhaps even power.

generic statement (“or a substantially similar course™) in an attempt to capture unique courses that
we may have inadvertently omitted from this longer list.

9 This is not to deny the importance of other influences present in law school settings and
their impact on students’ (and others’) law school experiences. Student groups, organizations and
committees, orientation, law shows, and other extra-curricular events, career services, student
newspapers, and the availability of part-time studies and child care may also play a role in creating
an environment responsive (or not) to the needs of students, faculty and staff holding outsider
perspectives. Christine Boyle calls these the “hidden curriculum” of law schools. See Christine
Boyle, “Teaching Law as if Women Really Mattered, or, What About the Washrooms?” (1986-
1988) 2 C.J.W.L. 96 at 101-02.

% See e.g. Lopez, supra note 16 at 307, who argues that generic legal education “teaches law
students to approach practice as if all people and all social life was homogeneous.” See also Sara
Osborne, “These Are Not Our Rules: A Public Interest and Women Oriented Law School to
Improve the Lives of Women both Within and Outside the Legal Profession” (2002-2003) 46 How.
L.J. 549.

21 Christine Littleton, “Feminist Jurisprudence: The Difference Method Makes (Book
Review)” (1989) 41 Stan. L. Rev. 751 at 764, cited in Angela P. Harris, “Race and Essentialism in
Feminist Legal Theory” (1990) 42 Stan. L. Rev. 581 at 587 [emphasis in original]. In Canada, see
Mary Jane Mossman, “‘Otherness’ and the Law School: A Comment on Teaching Gender
Equality” (1985) 1 C.J.W.L. 213 (discussing the author’s early work teaching gender equality at
Osgoode Hall law school in the 1970s).
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Many of the law’s more inspirational stories have sprung from
the legal struggles and triumphs of outsider groups, yet examining these
narratives rarely forms a significant part of legal education.” Instead,
many students are able to proceed through their entire legal education
learning only that, as a lawyer, their primary focus will be to use relevant
skill sets to solve their client’s legal problems. The lawyer is not involved
in any real or personal way in the substance of the dispute, nor is he or
she responsible for its outcome, except as it affects the particular client.
The distance, for example, between law students and the poor is
highlighted in a discussion of the role of poverty law courses and clinical
programs by Barbara Bezdek, an American law professor in a clinical
program:

[A]s evidenced in the standard law school curriculum, the legal profession is not
particularly curious or concerned about the material conditions or life chances
confronting poor people. Nor is it anxious to see its own complicity in powering the
engines of the law that do the business of lawyers’ paying clients.”

The ability of students to distance themselves altogether from
the reality and effects of their work with outsider clients is disrupted
when the experiences of those groups with the law becomes a focus of
students’ legal education. Some students’ lack of familiarity with
outsider groups can cause them to miss important legal arguments and
mischaracterize legal issues, with negative consequences for their future
clients.** For example, lawyer and scholar Cynthia Petersen has noted:
“[s]ince the overwhelming majority of lawyers have been educated in

2 Brown v. Board of Education of Topeka, 347 U.S. 483 (1954) is a classic example. In the
Canadian context, see e.g. R. v. Morgentaler, [1988] 1 S.C.R. 30; Jane Doe v. Metropolitan Toronto
(Municipality) Commissioners of Police (1998), 39 O.R. (3d) 487 (Ont. Ct (Gen. Div.)); Eldridge v.
British Columbia (Attorney General), [1997] 3 S.C.R. 624; Vriend v. Alberta (Attorney General), [1998]
1 S.C.R. 493. Some of these justice stories have garnered media attention and secured a place in
popular culture, even while they have not figured prominently in legal education.

» Barbara Bezdek, “Reconstructing a Pedagogy of Responsibility” (1992) 43 Hastings L.J.
1159 at 1165. See similar comments in John Calmore, “A Call to Context: The Professional
Challenges of Cause Lawyering at the Intersection of Race, Space, and Poverty” (1999) 67
Fordham L. Rev. 1927 at 1955.

2 See e.g. the risks identified in the context of domestic violence work by Sarah Buel, “The
Pedagogy of Domestic Violence Law: Situating Domestic Violence Work in Law Schools, Adding
the Lenses of Race and Class” (2003) 11 Am. U. J. Gender Soc. Pol’'y & L. 309; see also Lopez,
supra note 16 at 346, who contrasts a relative lack of preparation for students “who plan to work
with subordinated people in the fight for social change” as compared to those planning to practice
business law.
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courses devoid of lesbian content, most are not sufficiently skilled to
provide adequate legal advice to lesbian clients.”” Thus, Petersen’s
priorities have been to teach law with the “knowledge that lesbians exist
and with the conviction that lesbians matter.”*

The issues canvassed through outsider pedagogy may also
provide the sole opportunity for students to try to see the law through
the eyes of those subject to it.”” After law school, the lens through which
current students will most frequently encounter the law is as a lawyer or
as an advocate for someone else. Thus, the vantage point through which
students are exposed to the law is unique in the law school setting in that
“the education students receive at the degree level is the only time that
their education is focused towards them as a person rather than as a
lawyer.”*

B. Outsider Pedagogy Raises the Profile and Influence of Outsiders in
the Law School

Law schools are public institutions presenting many of the same
challenges for outsider students and faculty that are found in society as a
whole. A vast literature” describes the ways in which outsider students

# Cynthia Petersen, “Living Dangerously: Speaking Lesbian, Teaching Law” (1994) 7
C.J.W.L. 318 at 319.

% Ibid.

%7 We recognize that some law students have identities and experiences which we would
class as outsider, so that some of them will have seen and experienced the law through their own
eyes as subjects. However, once in law school, many of these students feel pressured to take a new
approach, one which jettisons their previous experiences and knowledge, in order to “think like a
lawyer.”

% N.K. Sam Banks, “Pedagogy and Ideology: Teaching Law as if it Matters” (1999) 19 L.S.
445 at 451.

% See e.g. Jennifer Gerarda Brown, “To Give Them Countenance:’ The Case for a
Women’s Law School” (1999) 22 Harv. Women’s L.J. 1; Valerie Fontaine, “Progress Report:
Women and People of Color in Legal Education and the Legal Profession” (1995) 6 Hastings
Women’s L.J. 27; Tina Grillo, “Tenure and Minority Women Law Professors: Separating the
Strands” (1996-1997) 31 U.S.F. L. Rev. 747; and Homer & Schwartz, supra note 7. In the Canadian
context, the Canadian Bar Association issued two reports on equality in the legal profession in the
1990s, both of which contained sections on legal education. The reports detail the experiences of
students and professors from outsider groups, and note the need for curriculum development on
outsider issues, as well as the need to deal with teaching materials and practices which are sexist
and racist. See Touchstones for Change, supra note 3 at 30-37; Racial Equality in the Legal Profession
(Ottawa: Canadian Bar Association, 1999) at 8 [Racial Equality]. See also The Chilly Collective,
eds., Breaking Anonymity: The Chilly Climate for Women Faculty (Waterloo: Wilfrid Laurier
University Press, 1995), a collection of reports and essays on “chilly climate” issues facing faculty
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and faculty experience marginalization. Often, these faculty members
are overrepresented in “less important,” less secure positions, or they
lack the support that comes with critical mass.”” Although outsider
courses cannot, by themselves, remedy these inequities,” it is possible
for law schools to build a reputation and greater opportunities for
outsider scholars through such course offerings. Giving priority and
attention to outsiders in the law school, in course offerings, in faculty
appointments, and in recognition of methodological approaches, affirms
and recognizes the expertise of outsider perspectives.*

Similarly, for students from outsider groups, or students who are
interested in law and social change, the existence of a critical mass of
outsider courses and outsider faculty can be a drawing card for the law

and students within Canadian law schools. This phenomenon is not, of course, restricted to law
faculties. For an article discussing the “chilly climate” in a western Canadian department of
political science, see Dorothy Smith, “Textual Repressions: Hazards for Feminists in the Academy”
(1997) 9 C.J.W.L. 269.

3 In the US context, see e.g. Mariana Angel, “The Glass Ceiling for Women in Legal
Education: Contract Positions and the Death of Tenure” (2000) 50 J. Legal Educ. 1. Angel reviews
the evidence that women make up a disproportionate, and increasing, number of short-term-
contract workers in US law schools, particularly in clinical, legal writing, and librarianship positions.
See also Herma Hill Kay, “The Future of Women Law Professors” (1991-1992) 77 Iowa L. Rev. 5
at 9, 15-18; Richard A. White, “The Gender and Minority Composition of New Law Teachers and
AALS Faculty Appointments Register Candidates” (1994) 44 J. Legal Educ. 424; and Therese A.
Huston, “Pedagogy and Social Justice: Race and Gender Bias in Higher Education: Could Faculty
Course Evaluations Impede Further Progress Towards Parity?” (2005-2006) 4 Seattle J. Soc. Just.
591 at 593-98. While evidence of “underemployment” in the Canadian context is not available, John
Borrows notes the importance of recruiting and retaining Aboriginal faculty to achieve critical
mass. See John Borrows, “Guess Who’s Coming to Dinner,” paper presented at Excellence
Workshop, supra note 2. See also Racial Equality, ibid. at 6, noting “the lack of role models and
teachers who understand the experience of racism” in Canadian law schools.

31 Joyce E. McConnell, “A Feminist’s Perspective on Liberal Reform of Legal Education”
(1991) 14 Harv. Women’s L.J. 77. McConnell describes how even the best intentions to restructure
legal education by prioritizing outsider perspectives may not disrupt persistent race and sex
stereotypes. Focusing on the efforts of the City University of New York (CUNY) Law School to
create a new, progressive model for legal education based on faculty and student diversity and the
promotion of new pedagogies, McConnell concludes at 123 that “[tlhe CUNY experience should
teach us that the creation of non-traditional pedagogy is extraordinarily complex.”

32 For example, Loretta Kelly argues, “it is not sufficient just to include Indigenous legal
issues in the curriculum of core and elective subjects; nor is it sufficient to appoint Indigenous
lecturers to law schools. Indigenous law academics need to have opportunities available to teach
and publish in areas where we have unique and valuable perspectives. This is not about giving us
something. It is about recognizing expertise.” Loretta Kelly, “A Personal Reflection on being an
Indigenous Law Academic” (2005) 5 L.L.B. 6 at 19, online: <http://www.austlii.org/au/journals/ILB/
2005/5.html>.
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school.¥ For example, Ottawa’s Social Justice program® attracts
students from across the country.” Conversely, many students who are
originally motivated to attend law school in order to serve society and
marginalized groups can be frustrated when the curriculum fails to meet
their expectations.™

C. Outsider Pedagogy Ensures that Outsiders’ Legal Issues are
Somewhere on the Law School Agenda

The 1983 Arthurs Report is often cited as a high-water mark of
calls within the Canadian academy to diversify the law school
curriculum.” Indeed, as revealed in the findings of our surveys below, it
was at about this time that many law schools responded by introducing
or increasing the number of outsider courses. In addition, conscious
decisions have been made by many Canadian law faculties to introduce
outsider materials into the first year program, either directly into the
“substantive” first year courses or into a separate first year
“perspectives” course.

¥ Larry Chartrand ef al., “Law Students, Law Schools and Their Graduates” (2001) 20
Windsor Y.B. Access Just. 211 at 246-47, 250 (discussing why students choose to attend a particular
law school).

3 The University of Ottawa, Faculty of Law, allows students to specialize in the area of
social justice. LL.B. students who wish to receive formal recognition of an option in social justice
must complete 18 credits in this field including one compulsory course (3 credits) and other
optional courses (15 credits, which can include courses in English and French, moots, clinical
programs and courses where the theoretical or doctrinal focus is on systemic discrimination or on
redistributive regulatory regimes). For more information see University of Ottawa Common Law
Section, Law and Social Justice Option, online: <http://www.commonlaw.uottawa.ca/index.php?
option=com_content&task=view&id=521&Itemid=240&pid=161&lang=en>.

% One of the authors of this study is aware of several students who would otherwise have
attended the regional law school in which she teaches, but who instead chose Ottawa because of the
Social Justice program with its focus on outsider perspectives. However, it should be noted that
there can also be a cost to a school which markets itself as “outsider-friendly”: some students from
non-outsider backgrounds may decide not to attend a law school that appears to them to be too
radical, or may speak out against the inclusion of outsider material in the classroom, as our
qualitative survey results show. That said, given the obligation incumbent on all involved in the
legal profession to promote ideals of equality and anti-discrimination, we feel that such potential
costs, though real in some cases, ought not to dissuade law schools from including outsider
pedagogy in law school curricula.

% See Homer & Schwartz, supra note 7 at 36, who discuss the Boalt Hall study at University
of California, Berkley and its results on motivations for attending law school by students with
outsider perspectives on law.

37« Arthurs Report,” supra note 2.
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Nevertheless, anecdotal evidence suggests that perspectives
courses may be endangered in some faculties.™ Further, the
“mainstreaming” of outsider perspectives is not complete, as the
number of outsider courses from our surveys shows, and it is likely that
no amount of mainstreaming could fully incorporate all the outsider
perspectives reflected in the list of courses we surveyed.” Differences in
degrees of mainstreaming amongst various outsider perspectives must
also be considered.” In addition, some faculty members may continue to
resist the idea of integrating outsider perspectives into their “core”
courses.*!

% For example, in its curriculum review in 2006/2007, Calgary had a lively discussion over
whether to retain Legal Perspectives in its first year program, deciding in the end to do so. Legal
Perspectives is often seen as a difficult teaching assignment in light of student resistance to the
course. See also the qualitative student responses to our questionnaire, below at Section I1V.C,
where some student respondents took the opportunity to critique legal perspectives courses, or to
note that they had “been there, done that” with outsider courses via first year legal perspectives.

% Nor may it be advisable to completely mainstream outsider perspectives. As noted by
Brenna Bhandar, “the prospect of the radical possibilities of legal critique being wholly tamed and
domesticated within mainstream legal discourse is a potentially dangerous consequence of seeking
inclusion within the parameters of ‘black letter law.”” Brenna Bhandar, “Always on the Defence:
The Myth of Universality and the Persistence of Privilege in Legal Education” (2002) 14 C.J.W.L.
341 at 349. See also Boyle, supra note 19 at 106-09, who argues that mainstreaming may “[reinforce]
the legitimacy of the system.”

“ For example, feminist perspectives may have been mainstreamed to a greater degree
than some other outsider perspectives, given the greater critical mass of feminist legal scholars and
the presence of several feminist legal institutes across the country. While in some respects feminist
perspectives seem to have the greatest institutional support and strength, the greatest anxieties
about decreased enrollment nevertheless tend to come from feminist scholars. We explore some
reasons for this in Part IV of the article.

“See Touchstones for Change, supra note 3 at 30 and 33 (noting the resistance of both
faculty and students to the integration of “gender and minority issues,”) and Brenna Bhandar, supra
note 39 at 348 (noting the resistance to integrating critical perspectives into “core” courses). See
also Sheila MclIntyre, “Gender Bias Within the Law School: The ‘Memo’ and its Impact” (1986-88)
2 C.J.W.L. 362 at 367 (the author describes a lack of support from her colleagues in the face of anti-
feminist hostility from students when she integrated feminist perspectives in her classes).
Qualitative responses to our questionnaires, wherein faculty members are criticized for including
outsider perspectives in non-outsider courses, also suggest that mainstreaming is not complete, as
one would only expect students to complain if something was “different.” See below at Section
IV.C. For example, one student wrote:

[T]he reason I came to law school was to learn law, and when I got here what I needed to learn was no
surprise—the law. Much of first year is learning how to "do law." It was hard enough already, and it
didn't help that we were force-fed sociology and political science and criminology. I would have been
prepared later in my legal education to take something along the lines of what actually was taught, but in
first-year it was too frustrating to try to learn law and all the different criticisms of it and commentaries
on it at the same time.
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Ensuring that outsider courses are offered in the upper year
program allows students to elect these courses where they have had
insufficient exposure to outsider perspectives in their first year. In
particular, outsider electives may be beneficial for students who feel
reluctant to be constantly raising issues related to their identities in their
other courses for fear of being marked as the “gay student,” the
“feminist,” et cetra.*”

Although some outsider students (and faculty) may feel all too
visible, “[i]nvisibility in law school curricula follows larger social
invisibility.”* As American law professor Jane Schacter notes, outsider
courses can expand what people know: “[i]t is always easier to hate, or at
least to fear, what you do not know—or, to be more precise, what you do
not know that you know.”* Because law schools are training tomorrow’s
legislative policy makers, politicians, lawyers, judges, and legal scholars,
it is imperative that students be educated to think in rigorous and
sophisticated ways about outsider communities and the law. In the
process, outsider courses convey to students the message that, despite a
world that remains hostile to outsiders, law schools “take their lives and
struggles seriously enough to provide course coverage.”® This is an issue
that ultimately relates to the legitimacy of law schools, justice concerns,
and the public interest.*

For a provocative argument that law teachers’ curriculum choices are not above scrutiny,
see Steve Cooper, “If I Were a Carpenter and You Were a Lady: Power Relations Between
Teacher and Student in Law School” (1995) 16 Whittier L. Rev. 845 at 852.

“ In his survey of gay, lesbian, and bisexual students and their experiences in eighteen
American law schools, Scott Thrig noted that students often found the burden of speaking out on
gay issues for a gay student to be particularly onerous, leading to distorted perceptions of the
students’ participation in class. See Ihrig, supra note 7 at 576-77. See also the experiences of Brian
Owsley (both inside and outside of class) as described in his article, “Black Ivy: An African-
American Perspective on Law School” (1997) 28 Colum. H.R.L. Rev. 501, and Section II.F, below.

4 Jane S. Schacter, “Poised at the Threshold: Sexual Orientation, Law and the Law School
Curriculum in the Nineties” (1993-1994) 92 Mich. L. Rev. 1910 at 1926-27.

“ Ibid. at 1926 [emphasis in original].
“ Ibid. at 1927.

# Susan P. Sturm argues that “legal education and the legal profession cannot claim
legitimate moral stature if they systemically exclude, marginalize, or undervalue women and people
of colour,” in Sturm, supra note 15 at 123. William M. Tabb, “Reflections on Diversity” (2005) 55 J.
Legal Educ. 28 at 34, ties diversity in law schools and legal education to service of the public
interest. Leon Trakman argues that diversity in legal education is a matter of justice. See Leon
Trakman, “Comments on the Changing Landscape of Legal Education,” paper presented at
Excellence Workshop, supra note 2.
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D. Recruiting Outsider Faculty May Have Important Ripple Effects for
Law Schools

Although there are many similarities between Canadian law
schools, each law faculty has its own unique “feel” or culture. That feel
can be created by the presence of a good many scholars in a particular
substantive area, or a number of key people who hold particular beliefs
about legal education. The focus or overall tenor at each school
undoubtedly varies over time as well.

However, faculty composition can have an enormous, long-
term impact on this overarching culture.”’ If schools hire a faculty
member or members on the basis that they can teach upper year
outsider perspectives courses, there is a good chance that those
faculty members will influence other things, such as what is taught in
the first year program (at least in their own courses), what issues are
raised at faculty council, and what atmosphere is available for
students interested in exploring the broader social implications of the
law.*® Natsu Saito Jenga, a third-generation Japanese American law
professor, notes the substantive dimension Asian American law
teachers add to legal discourse: “aided by the diversity within Asian
American communities and by our ‘outsider’ status, we can present
alternate ways to view not only conflicts within race- and class-based
hierarchy, but the hierarchy itself.”*

7 See Angela Mae Kupenda, “Making Traditional Courses More Inclusive: Confessions of
an African American Female Professor Who Attempted to Crash all the Barriers at Once” (1996-
1997) 31 U.S.F. L. Rev. 975 at 977-79, for a provocative personal reflection on the significance of
the mere presence of a Black professor in the law school classroom. Of course, faculty composition
alone is insufficient to explain entirely why a school moves in the direction it does—other members
of the law school community, including the dean, staff, alumni, community groups, students,
university administration, and governments, for example, also play an important role in affecting a
faculty’s commitments. Deans may be very influential at some schools and less so at others,
depending on governance structures.

“ A number of scholars have noted that their own identities and scholarly interests as
outsiders have had a direct effect on the content they address in their courses, and on their
interactions with students. See Janice L. Austin ef al., “Results from a Survey: Gay, Lesbian, and
Bisexual Student’s Attitudes about Law School” (1998) 48 J. Legal Educ. 157 at 166. See also
Stephanie M. Wildman, “The Question of Silence: Techniques to Ensure Full Class Participation”
(1988) 38 J. Legal Educ. 147 who notes the role of women faculty in responding to the relative
silence of female students in the classroom.

# Natsu Saito Jenga, “Finding Our Voices, Teaching Our Truth: Reflections on Legal
Pedagogy and Asian American Identity” (1995) 3 UCLA Asian Pac. Am. L.J. 81 at 81.
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At the same time, much of the scholarship on this subject
poignantly recounts the difficulty, isolation, and alienation of being the
sole representative on faculty of an outsider group (because of gender,
race, sexual orientation, disability, or other outsider status).” One law
professor remarks on being out as a lesbian to all of her students and co-
workers: “I am acutely conscious of the fact that I live dangerously, that
I take risks every day.”' Unsurprisingly, therefore, it matters a good
deal if hiring faculty to teach outsider pedagogy courses produces more
than a “society of one.”

E. Outsider Pedagogy Contextualizes Law and Challenges Its Claim to
Neutrality

One of the recognized aims of legal education, as part of a
university education,” is to situate law in its broader context.* In one
sense, of course, law cannot be grasped as anything other than “in
context”—whether “context” is understood in the narrowest sense of

legal practice (implying that education is meant to teach practice skills

% See e.g. Barbara Bernier, “The Creed According to the Legal Academy: Nihilistic
Musings on Pedagogy and Race Relations” (2000) 6 Wash. & Lee Race & Ethnic Ancestry L.J. 27;
Daniel G. Solérzano & Tara J. Yosso, “Maintaining Social Justice Hopes Within Academic
Realities: A Freirean Approach to Critical Race/LatCrit Pedagogy” (2000-2001) 78 Denv. U.L.
Rev. 595 at 617. In the Canadian context, see Borrows, supra note 30 at 6, who recounts being the
sole Aboriginal professor at Canada’s largest law school, York, in the 1990s. The CBA’s report on
Racial Equality in the Legal Profession also notes that outsider faculty members may face a
disproportionate burden to serve on faculty and university committees in order to represent
particular interests (supra note 29 at 7).

31 Petersen, supra note 25 at 347.

32 This phrase is borrowed from Rachel Moran, “Commentary: The Implications of Being a
Society of One” (1986) 20 U.S.F. L. Rev. 503 at 512.

3 Of course, it is important to remember that legal education as part of university education
is a relatively recent phenomenon. Legal education was delivered largely through self-education
and professional apprenticeship to private law practitioners well into the mid-twentieth century:
Wes Pue, Law School: The Story of Legal Education in British Columbia (Vancouver: University of
British Columbia, 1995) at xxvii, cited in Susan Boyd, “Corporatism and Legal Education in
Canada” (2005) 14 Soc. & Leg. Stud. 287 at n. 1 [Boyd, “Corporatism”].

3 Such a goal has been made explicit, for example, in the new UBC Law first year
curriculum which requires all students to take a course called “Law in Context,” and at Victoria,
where all students are required to take “Legal Process,” a course which centres the question of the
role of law in society. See a discussion of the relationship between contextual teaching and
compassionate lawyering in Chris K. Iijima, “Separating Support from Betrayal: Examining the
Intersections of Racialized Legal Pedagogy, Academic Support, and Subordination” (1999-2000) 33
Ind. L. Rev. 737 at 739-42.
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like interviewing), or in the broader sense of the overall social,
economic, and political contexts within which law operates.” Teaching
in law faculties is often constrained by a number of factors, including
traditional approaches to teaching and the relative lack of support or
encouragement to innovate. Team teaching is rare, and faculty
members have little sense of what peers are doing/teaching in other
courses.” Despite faculty member’s best intentions, the tendency in
many law courses is to race through the “substantive” legal material in
order to cover the “necessary” doctrines. Context often falls by the
wayside.”’

Although many faculty members hope to build critical thinking
skills along the way, one suspects that too often, little time is allotted to
critical and informed discussions about the overall legal regime under
examination. Theoretically, any course can be redesigned to raise this
inquiry, but outsider pedagogy courses lend themselves particularly well
to it since, by definition, they require a critical examination of the
broader social, political, and economic context. Further, these courses
may also offer the possibility of multilayered analysis through the
explicit rejection of essentialism.”™ In centering law in its multiplicity of
contexts, outsider pedagogy advances a significant aspect of the law
school’s mission.”

In a related way, outsider pedagogy also challenges the
neutrality of law. The view that law is objective and neutral has long
been the subject of devastating critique® and today finds almost no

% For a discussion of what might be part of “law’s context” see Banks, supra note 28 at 449-53.

% Roger C. Cramton terms this the “Lone Ranger theory of legal education,” describing
“an implicit compact (some would call it a conspiracy) among faculty members: “You do your thing
in your courses as long as I am permitted to do my thing in mine.” Roger C. Cramton, “The
Current State of the Law Curriculum” (1982) 32 J. Legal Educ. 321 at 327-28.

7 As noted by Bezdek, supra note 23 at 1160, “traditional legal education signals the
irrelevance of social context, moral reasoning, care and connection among people (clients, lawyers,
law students), and inward inquiry for intuitions about justice or for motivations of response to
others in need, instructing students to lay these concerns aside.”

% See discussion of multiple consciousness as feminist and jurisprudential method in
Harris, supra note 21 at 608-09. See also Valdes, “Barely at the Margins,” supra note 15.

% As stated by McConnell, supra note 31 at 121, “faculty diversity and new pedagogies that
reflect values traditionally ignored or rejected by the profession are two essential goals of the liberal
reform of legal education.”

% Some would attribute the earliest such critique to Marx. See Marett Leiboff & Mark
Thomas, Legal Theories: In Principle (Sydney: Lawbook Co., 2004) at 184-200. For other critiques
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serious scholarly support.®’ Despite awareness in the academy, though,
many students continue throughout their legal education under the
misapprehension that law is intentionally neutral. Law teaching is
vulnerable to criticism for the ways that it can “[obfuscate] what law ‘is’
and how that obfuscation exacerbates the alienation of students of color
and women from the study of law itself.”®* Although other courses may
disrupt this misperception, outsider pedagogy courses have it as their
focus to do s0.%

Thus, outsider courses may bring attention to what is missing
from “traditional” legal analysis, explore the disproportionate impact of
legal rules and regimes, highlight the differential experience of the law
for those with outsider status, and expose the ways in which the law (and
legal education) has supported the privilege of dominant groups.*
Canadian feminist legal scholar Susan B. Boyd notes: “[a]s producers of
legal knowledge, law schools hold a particular responsibility to ensure
that students and those entering the legal profession understand that
law is not simply a neutral set of norms, but rather, a site of struggle
over social meanings.”® Although Boyd was responding to student

see Petersen, supra note 25 at 340-42; Mossman, supra note 21 at 216; Bhandar, supra note 39 at
350; Maloney and Cassels, supra note 2 at 115-20; and Ronald H. Silverman “Weak Law Teaching,
Adam Smith and a New Model of Merit Pay” (2000) 9 Cornell J. L. & Pub. Pol’y 267 at 291-92.

¢! To be sure, faculty do not agree on how to incorporate such awareness into law teaching.
The Critical Legal Studies school has come in for pointed criticism in this regard. For a famous
example, see Paul D. Carrington, “Of Law and the River” (1984) 34. J. Legal Educ. 222. For one of
the many replies, see Ted Finman, “Critical Legal Studies, Professionalism, and Academic
Freedom: Exploring the Tributaries of Carrington’s River” (1985) 35 J. Legal Educ. 180. Stanchi
has suggested that legal writing pedagogy still requires students to assume the guise of objectivity by
requiring the writer to approach the law through the lens of neutrality. Kathryn M. Stanchi,
“Resistance is Futile: How Legal Writing Pedagogy Contributes to the Law’s Marginalization of
Outsider Voices” (1998) 103 Dick. L. Rev. 7 at 35.

% Tijima, supra note 54 at 751. See also Deborah L. Rhode, “The ‘No-Problem’ Problem:
Feminist Challenges and Cultural Change” (1990-1991) 100 Yale L.J. 1731 at 1751-52.

% For example, Kimberlé Crenshaw describes a “race-conscious pedagogy” as one that
challenges the “norm of perspectivelessness” in legal education. See Kimberlé Williams Crenshaw,
“Foreword: Toward a Race-Conscious Pedagogy in Legal Education” (1994) 4 S. Cal. Rev. L. &
Women’s Stud. 33 at 35 [Crenshaw, “Foreword”].

% Francisco Valdes, “Outsider Jurisprudence, Critical Pedagogy and Social Justice

Activism: Marking the Stirrings of Critical Legal Education” (2003) 10 Asian L.J. 65 at 70
(discussing the ways in which legal education traditionally served to privilege “white-identified
groups, persons and values”).

% Susan B. Boyd, “Backlash and the Construction of Legal Knowledge: The Case of Child
Custody Law” (2001) 20 Windsor Y.B. Access Just. 141 at 143 [Boyd, “Backlash”].



2007] Counting QOutsiders 685

complaints about her use of social science material in a family law
course, her comments describe one impetus for outsider pedagogy more
generally.*

On a substantive level, outsider courses are also critical in
providing an avenue for dialogue about what goes unrecognized and
un(der)valued in law, and in assisting law students and legal scholars to
develop critiques of law’s current operation and impact. Writing about
the alienation and exclusion of gay, lesbian, and bisexual students at law
school, Scott Thrig argues that “[tlhe suppression of our unique
perspective from outside the sexual mainstream excludes the insights we
have to offer, thereby circumscribing the quality of everyone’s legal
education.” In the context of Aboriginal law, we see a similar loss to
legal education in failing to challenge critical assumptions, such as the
question of what counts as evidence.” In the absence of a dialogue that
raises the importance and significance of culturally coded “evidence,”
courts are unlikely to accept arguments that attempt to expand law’s
reach beyond its traditional boundaries. Outsider perspectives courses
thus serve a critical function in creating and broadening the
conversation.”

% For additional comments on the instability of law’s “neutrality,” see Kimberlé Williams

Crenshaw, “Race, Reform and Retrenchment: Transformation and Legitimation in Anti-
Discrimination Law” (1987-88) 101 Harv. L. Rev. 1331 at 1346, 1352.

%7 Thrig, supra note 7 at 562.

% This question turned out to be critical, for example, in Delgamuukw v. British Columbia,
[1997] 3 S.C.R. 1010; see Banks, supra note 28 at 458. Some Aboriginal perspectives on law may
also challenge the tendency to think about law in a linear rather than holistic way, and challenge
Euro Canadian understandings of property law, criminal law, and international law. See Tracey
Lindberg, “What Do You Call an Indian Woman with a Law Degree? Nine Aboriginal Women at
the University of Saskatchewan College of Law Speak Out” (1997) 9 C.J.W.L. 301 at 306, 317; and
Patricia A. Monture, “Now that the Door is Open: First Nations and the Law School Experience”
(1990) 15 Queen’s L.J. 179 at 202-04.

% This view is open to fundamental critique, however, from scholars who question the ability
of law and legal education to take into account outsider perspectives and values altogether. These
scholars point to law’s corrupting influence on outsiders who engage within its boundaries, arguing
instead that outsiders should focus on disrupting the legal regime altogether, and not on the more
modest project of expanding law’s reach to include those voices. See e.g. Duncan Kennedy, “Legal
Education and the Reproduction of Hierarchy” (1982) 32 J. Legal Educ. 591; Michael Mandel, The
Charter of Rights and the Legalization of Politics in Canada (Toronto: Wall & Thompson, 1989);
Monture, ibid.; Ruthann Robson, “Introduction: Assimilation or Resistance?” (2002-2003) 1 Seattle J.
Soc. Just. 631; and Mary Ellen Turpel, “Aboriginal Peoples and the Canadian Charter: Interpretive
Monopolies, Cultural Differences” (1989-1990) 6 Can. Hum. Rts. Y.B. 3. See also Bhandar, supra note
39 who argues that outsider courses may sometimes reinforce identity politics and the “othering” of
racialized students in law schools, which in turn reinforces white privilege.
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F. Outsider Pedagogy Raises the Profile of Alternative Methods and
Provides Opportunities for Active Learning and Participation

In many law school courses, instructors do not see a need to
explicitly consider their method of teaching. In contrast, in many
outsider courses professors explicitly address methodology not only to
distinguish their courses from non-outsider courses, but to defend the
methods employed. For example, one of the driving questions in early
feminist legal thought focused on whether there was something unique
about feminist legal methods. This inquiry led to the groundbreaking
article “Feminist Legal Methods” in 1990, where American legal
feminist Katharine Bartlett concluded that “feminist practical
reasoning” and consciousness-raising are (or were at that time) part of
the method that feminists brought to their inquiries about law.”
Although the universality of this claim and its continued application as
definitive of feminist legal methods is contested,” what marks many of
the outsider perspectives is that they lay claim to at least some
alternative methodologies.

Outsider pedagogy invites experimentation in teaching’” and in
scholarship.” For example, the use of narrative methodology, both

70 Katharine Bartlett, “Feminist Legal Methods” (1990) 103 Harv. L. Rev. 829. For further
examples of the now voluminous material on feminist methodology in law school teaching, see Ann
Shalleck, “Feminist Theory and Feminist Method: Transforming the Experience of the Classroom”
(1998-1999) 7 Am. U. J. Gender Soc. Pol’y & L. 229; Deborah L. Rhode, “Missing Questions:
Feminist Perspectives on Legal Education” (1993) 45 Stan. L. Rev. 1547; Susan H. Williams, “Legal
Education, Feminist Epistemology, and the Socratic Method” (1993) 45 Stan. L. Rev. 1571; Leonor
Vain, “Integrating Gender into Legal Education: Obstacles and Challenges” (1998-1999) 7 Am. U.
J. Gender Soc. Pol'y & L. 261; Morrison Torrey, Jackie Casey & Karin Olson, “Teaching Law in a
Feminist Manner: A Commentary from Experience” (1990) 13 Harv. Women’s L.J. 87; Julie
Macfarlane, “A Feminist Perspective on Experience-Based Learning and Curriculum Change”
(1994) 26 Ottawa L. Rev. 357; and Sturm, supra note 15 at 144-45.

7' For example, Banu Ramachandran argues that feminist critiques of legal pedagogy tend
to rely on essentialist accounts of what it is to be a woman that actually “rehabilitat[e] a femininity
that has always belonged only to white women.” Banu Ramachandran, “Re-Reading Difference:
Feminist Critiques of the Law School Classroom and the Problem With Speaking from Experience”
(1998) 98 Colum. L. Rev. 1757 at 1778.

72 For an account of very specific strategies that can be used to promote an appreciation of
diversity, see Okianer Christian Dark, “Incorporating Issues of Race, Gender, Class, Sexual
Orientation and Disability into Law School Teaching” (1996) 32 Willamette L. Rev. 541.

73 See Klein’s article decrying the traditional pedagogy, stifling epistemology, and myopic
standardization of her legal education through the use of poetry. Linda B. Klein, “The View from
my Corner of the World: A Personal Comment on the Process of Becoming a Lawyer” (1988-1989)
22 Akron L. Rev. 471. For a Canadian example of innovative scholarship from a group of feminist
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personal and fictional, tends to figure prominently in outsider
pedagogy.” As practiced by some faculty, critical race pedagogy
considers experiential knowledge as “legitimate, appropriate and critical
to understanding, analyzing, and teaching about racial subordination,”
and “draws explicitly on the lived experience of People of Color by
including such methods as storytelling, family histories, biographies,
scenarios, parables, cuentos, chronicles and narratives.””

Kimberlé Crenshaw encourages collective work and makes it a
goal to improve students’ abilities to identify implicit premises and to
discuss the descriptive and normative views that informed the cases and
academic writing they read. She encourages students “to critique the
texts in their own voices” as well as to learn ways of discussing cases
“that [meet] the logic of the decisions” and respond to the arguments in
them.” In general, she advocates using experience in a way that
impresses upon students the partial nature of all histories and “explicitly
deprivileg[es]” dominant perspectives in order to “demarginalize” the
perspectives and experiences of women and people of colour.” Other
scholars describe approaches similar in substance and in their rejection
of traditional law school models of teaching and learning.”® A
respondent to our faculty questionnaire uses similar methods:

law professors at Victoria and UBC see Elizabeth Adjin-Tettey et al., “Postcards from the Edge (of
Empire)” Soc. and Leg. Stud. [forthcoming in 2008].

7 See e.g. lhrig, supra note 7 at 565-66, whose argument operates on the assumption that
narratives do and should play an important role in teaching the law. See also Jenga, supra note 49 at 81.

73 Solérzano & Yosso, supra note 50 at 598. For an example of the use of parable, see Robert
A. Williams, “Taking Rights Aggressively: The Perils and Promise of Critical Legal Theory for Peoples
of Colour” (1987-1988) 5 Law & Inequality 103, where the author relates an indigenous American
parable to explore “the perils and promise of critical legal theory for peoples of color” (at 103).

76 Crenshaw, “Foreword,” supra note 63 at 50-51.
77 Ibid. at 43.

8 See e.g. Lawrence, supra note 16; Elizabeth MacKinlay, Kristy Thatcher & Camille
Seldon, “Understanding Social and Legal Justice Issues for Aboriginal Women within the Context
of an Indigenous Studies Australian Studies Classroom: a Problem-Based Learning Approach”
(2004) 33 Austl. J. Indigenous Educ. 23 (suggesting problem-based learning, albeit in the context of
an undergraduate course not aimed at law students); Michael Penn, “Feminist Pedagogy as Praxis,”
Book Review of Changing the Education Landscape: Philosophy, Women and Curriculum by Jane
Roland Martin; Teaching to Transgress: Education as the Practice of Freedom by bell hooks; and
Engaging Feminism: Students Speak Up and Speak Out by Jean O’Barr & Mary Wyer, eds., (1997) 4
Duke J. Gender L. & Pol’y 217 at 218-219 which describes, inter alia, collective effort in classrooms,
the decentralization of authority in the classroom, and taking seriously student writing as an
example of the voice of experience. In the Canadian context, see Doris Buss, “Feminism, Racism
and Social Change in the Classroom” (2004) 16 CJ.W.L. 216, where the author describes her
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I ... use interactive methodology to decenter dominant voices and perspectives.

Examples include doing committee presentations to consider feminist critiques of the

commodification of human body parts and screening a film to consider postcolonial

critiques of Delgamuukw and Aboriginal title.
Ultimately, such approaches respond to and mitigate what Mohawk
professor Patricia Monture describes as the “something missing feeling”
in law school.”

Methodological innovations also characterize clinical programs.
Some clinical programs are predicated on offering legal services to
outsider groups, and also contribute to innovation in methodology. In
Canada, for example, most (but not all) clinical programs are designed
to assist low-income populations, criminalized populations, and
Aboriginal populations.*” The method for learning in most of these
clinical programs is a combination of field work and reflection, a unique
method in legal education generally.*' This methodological diversity is a
critical component of the law school curriculum, teaching

experiences as a student in Marlee Kline’s feminist theory seminar and the impact that Kline’s
methods had on Buss’ own approach to teaching as an ethical practice.

7 Monture, supra note 68 at 185.

8 For articles on clinical legal education in Canada, see Jennie Abell, “Women, Violence, and
the Criminal Law: ‘It's the Fundamentals of Being a Lawyer that are at Stake Here™ (1992) 17
Queen's L.J. 147; James C. Hathaway, “Clinical Legal Education” (1987) 25 Osgoode Hall L.J. 239;
Macfarlane, supra note 70; Janet E. Mosher, “Legal Education: Nemesis or Ally of Social
Movements?” (1997) 35 Osgoode Hall L.J. 613; Rose Voyvodic, “Considerable Promise and
Troublesome Aspects: Theory and Methodology of Clinical Legal Education” (2001) 20 Windsor Y.B.
Access Just. 111; Lucie E. White, “The Transformative Potential of Clinical Legal Education” (1997)
35 Osgoode Hall L.J. 603; and Frederick H. Zemans, “The Dream is Still Alive: Twenty-five Years of
Parkdale Community Legal Services and the Osgoode Hall Law School Intensive Program in Poverty
Law” (1997) 35 Osgoode Hall L.J. 499. Although clinical legal education is often a means by which
outsider perspectives are studied and acted upon, the scope of our survey did not permit examination
of clinical courses. We determined that students might take clinical courses for the practical skills
learned, and not necessarily because these courses examine law from an outsider perspective.

81 Bezdek, supra note 23 at 1168, argues that through field work, students “begin to
understand law as an operation, a network of relationships, dependent upon an array of
complicated social facts scarcely conjured by words like ‘poverty,” ‘welfare,” ‘tenant,” or
unemployed.” ... New knowledge is created, in part just by virtue of having to act in the world, and
in part by the intellectual effort to meld these interpersonal and hands-on learning encounters with
study materials ... The method yields a qualitatively different way of knowing” [citations omitted].
See also Shin Imai, “A Counter-Pedagogy for Social Justice: Core Skills for Community-Based
Lawyering” (2002) 9 Clinical L. Rev. 195 at 195 (describing a “‘counter-pedagogy’ for teaching
students three core skills for community lawyering: how to collaborate with members of the
community; how to acknowledge personal identity, race and emotion; and how to take a community
perspective on legal problems”).
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simultaneously client-centered lawyering, case theory, the importance of
context, and social justice.*

Teaching methods associated with outsider pedagogy also have
the advantage of being more active and participatory in a context where
full and engaged class participation is a pressing issue. As American
critical race feminist Okianer Christian Dark notes, “[t]Jeachers must
convey the message that every student has access to the classroom.”
There is ample evidence that active class participation facilitates
learning, and that “for students to be engaged, a supportive atmosphere
and the contributions of students from different socioeconomic and
cultural backgrounds must be encouraged.”™ Yet, there is also
significant empirical evidence that (white) male students tend to
dominate class discussion® and may be more likely to meet with faculty
members outside of the classroom.® The combination of these findings
suggests that to the extent outsider students are silenced,”’

8 For a discussion of the importance of critical theory in clinical program delivery, see
Margaret E. Johnson, “An Experiment in Integrating Critical Theory and Clinical Education”
(2005) 13 Am. U. J. Gender Soc. Pol'y & L. 161.

8 Dark, supra note 72 at 565.

8 See discussion at lijima, supra note 54 at 755-59; see also Imai’s discussion of
experiencing collaboration, supra note 81 at 203-06.

8 See e.g. Lani Guinier et al., Becoming Gentlemen: Women, Law School, and Institutional
Change (Boston: Beacon Press, 1997); Homer & Schwartz, supra note 7 at 29, Catherine Weiss &
Louise Melling, “The Legal Education of Twenty Women” (1987-1988) 40 Stan. L. Rev. 1299;
Kullman, supra note 1 at 126; Taunya Lovell Banks, “Gender Bias in the Classroom” (1988) 38 J.
Legal Educ. 137; Neufeld, supra note 7 at 531-37; and Wildman, supra note 48. Kupenda also notes
how in her experience, white women and students of colour seemed to participate more in smaller
settings than in the large standard first year classroom setting. See Kupenda, supra note 47 at 981.
In the Canadian context, see Touchstones for Change, supra note 3 at 36, which notes an 18%
difference in participation of male and female law students in class discussions, student
organizations, and social events reported in a Saskatchewan survey. The report also cites a UNB
law school survey where over half the female respondents “reported experiencing some pressure
from other students not to be or not to act seriously concerned about women’s issues and rights” (at
33, citing Ad Hoc Committee on Gender Related Policy of the Faculty of Law, University of New
Brunswick, Survey 1991 Report (1991)). Lindberg, supra note 68 at 318-19, notes that many of the
Aboriginal women she interviewed “only participate in seminar or limited-enrollment classes,”
where different perspectives are more often welcome. While most of the studies in this regard date
from the late 1980s and early 1990s, the authors of this article continue to experience, at least to
some degree, the phenomenon of white male students outnumbering women and students of colour
in class discussions.

86 See Neufeld, ibid. at 538.

8 See Ihrig, supra note 7, for an article focusing on systemic questions of silencing,
isolation, and alienation of gay, lesbian, and bisexual students in the law school environment. For a
discussion of silence as a political and culturally marked phenomenon, see Margaret E. Montoya,



690 OSGOODE HALL LAW JOURNAL [VOL.45,N0. 4

disempowered,* alienated,” or choose not to participate actively in
classes,” their learning environment is less rich than that of their
colleagues (and conversely their lack of participation may impoverish
the learning environment for everyone).”

Crenshaw notes that the attempt by many instructors to “posi[t]
an analytical stance that has no specific cultural, political or class
characteristics” is not only impossible but troubling, particularly for
students of colour who must participate in class discussions as though

“Silence and Silencing: Their Centripetal and Centrifugal Forces in Legal Communication,
Pedagogy and Discourse” (2000) 33 U. Mich. J.L. Ref. 263. See also Boyle, supra note 19 at 99, who
articulates her own responsibility as a feminist law professor for such silencing: “[w]hat women have
censored themselves because I have not tried ... to create an atmosphere in which they felt their
contribution would be welcomed?” and Weiss & Melling, supra note 85 at 1343 who describes pacts
amongst first year women law students to end the silence.

8 See Jaff’s discussion of “frame-shifting” as an empowering legal methodology, a means of
teaching law that examines how different levels of generality or frames of reference can lead to
differing results in the same case, and as a means to counter the dissmpowerment of the Socratic
method. Jennifer Jaff, “Frame-Shifting: An Empowering Methodology for Teaching and Learning
Legal Reasoning” (1986) 36 J. Legal Educ. 249 at 258-67.

8 According to Lindberg, supra note 68 at 307, the Aboriginal women law students she
interviewed felt alienated in large part because of “perceptions of their race based on physical
attributes.” As one of Lindberg’s interviewees eloquently stated, “I think there are probably all
sorts of stereotypes and concerns that come with this brown skin. We are all affirmative action, we
are all from reserves, we are all paid to come to school. I am an urban Indian who receives a
scholarship, who had a great GPA. I feel proud of how I look but I am distressed at being a brown
page in their ... previously written book of experiences.” See also Touchstones for Change, supra
note 3 at 33, where women of colour reported similar experiences to the Task Force on Gender
Equality in the Legal Profession, and see Bhandar, supra note 39 at 351. For a discussion of African
American student alienation from faculty, see Judith G. Greenberg, “Erasing Race From Legal
Education” (1994-1995) 28 U. Mich. J.L. Ref. 51 at 77-78, 111; see also Owsley, supra note 42.

% This is not to suggest that students who do not talk in class are not engaged in “active
learning,” but one suspects that their educational experience is less likely to be as rich as it is for
those students who feel comfortable as active oral participants. Homer and Schwartz, in a 1988 US
study of the ways in which women and men experienced law school differently, offered the view that
silence may in fact be a tactic, that students with outsider perspectives “may not want or need to
speak in response to an interrogation technique [the Socratic method] they find insulting to their
privacy and dignity”[emphasis removed]. However, the authors hypothesize that this also translates
into lower grades for women, particularly in the first year, tied at least in part to the inflexible
nature of the grading process. They found that lower grades also had the disturbing result of
solidifying women students’ alienation from the institution and lowering employment expectations.
See Homer & Schwartz, supra note 7 at 38-41. In contrast, for a study which found no significant
differences between the law school experiences of women and men attending the University of New
Mexico Law School, see Lee E. Teitelbaum, Antoinette Sedillo Lopez & Jeffrey Jenkins, “Gender,
Legal Education, and Legal Careers” (1991) 41 J. Legal Educ. 443.

I See Solérzano & Yosso, supra note 50 at 618 on the value of diversity in law school
classrooms.
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they were “colorless legal analysts.””> Many outsider pedagogy classes
are taught to smaller groups,” and the class composition may include a
greater proportion of outsider students, at least where students self-
select.” Therefore, these courses provide students who might not
otherwise be as actively engaged in their learning process with a forum
to enhance their participation.”

Outsider courses may also permit outsider students to share the
seemingly never-ending burden of educating their white, able-bodied,
heterosexual, male peers regarding bias and systemic discrimination.”
When issues of race, disability, poverty, gender, or sexual orientation
happen to arise in the context of non-outsider courses, outsider students
are often singled out to garner their opinions.” Outsider courses
devoted exclusively to the study of legal issues concerning outsider
groups, which emphasize the writings of outsider scholars, spread the
burden of exploring such issues and put the onus on all students to
consider, educate, and problem-solve around issues of subordination
and oppression.

In conclusion, outsider pedagogy can inspire future work for
both instructors and students, whether scholarly or in legal practice. For

%2 Crenshaw, “Foreword,” supra note 63 at 35-36. See also Lopez, supra note 16.

% See Kristine Strachan, “Curricular Reform in the Second and Third Years: Structure,
Progression and Integration” (1989) 39 J. Legal Educ. 523 at 529, who notes that “[lJowering the
notoriously high student-faculty ratio of legal education is, in the opinion of virtually all informed
observers, the linchpin of methodological innovation and increased teaching effectiveness.”

% See Petersen, supra note 25 at 347. This is not to suggest that students with particular
identities will necessarily select courses that “match” their identities; rather our suggestion is that
students from marginalized groups will be more likely overall to take one or more outs